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THE INTERNATIONAL REGIME OF PORTS, WATERWAYS 

AND RAILWAYS 

PART XII OP THE TREATY OF PEACE WITH GERMANY 

Following the precedents of previous international conferences, 
including those of The Hague of 1899 and 1907, the work of prepar- 
ing clauses on particular subjects for insertion in the Treaty of 
Peace with Germany was entrusted by the Conference of Paris to 
various commissions. One of the commissions appointed by the Con- 
ference of Paris was the Commission on Ports, Waterways and Rail- 
ways. 

Space will not permit a review in detail of the proceedings of that 
Commission. 

Discussion will only be attempted of the results of its labors, as 
found in the pending treaty, for in substantially the form adopted by 
the Commission, the articles of the treaty which are found in Part 
XII, represent the clauses adopted and reported by the Commission 
on Ports, Waterways and Railways. 

The Commission was composed of nineteen members, representing 
fourteen Powers, the five Powers "with general interests" having 
each two representatives (United States, Great Britain, France, Italy 
and Japan) and nine other Powers having each one representative. 1 

Signor Crespi, Italian Minister of Food, was president, and Honor- 
able A. L. Sifton, of Great Britain, vice-president of the Commission ; 
the work was in part conducted at meetings of the full Commission, 
and in part by means of two subcommissions, the first, of ten mem- 
bers under the presidency of Mr. White, of the United States, dealing 

iThe personnel of the Commission is given in this Jotjbnal for April, 1919, 
p. 183. The Hon. Henry White and the writer represented the United States. 
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with questions relating to Freedom of Transit, and the second, of 
nine members, under the presidency of M. Weiss, of France, dealing 
with the Regime of Ports, "Waterways and Railways. 

By invitation of the Commission, the representatives of Switzer- 
land and of Holland were heard at length on the subject of the Rhine. 

Turning to the treaty, it will be seen that Part XII, "Ports, 
Waterways and Railways," contains sixty-six articles (about one- 
tenth of the treaty) divided into six sections, two of which (Sections 
II and III) are in turn divided into chapters. The arrangement is 
perhaps as logical and convenient as the subject-matter permitted. 
It is to be emphasized, however, that in regard to any particular 
question, the inter-relation of various provisions of Part XII requires 
a careful consideration of its clauses as a whole, and further that 
other parts of the treaty (the Reparation and Economic clauses and 
the Covenant of the League of Nations, for example) must in some 
cases be looked at. 

Articles 321 to 326 (Section I) and Articles 327 to 330 (Section 
II, Chapters 1 and 2) contain clauses which may generally be de- 
scribed as requiring Germany to give equality of commercial treat- 
ment to all the Allied and Associated Powers, an equality of treat- 
ment, moreover, similar to that given by Germany to German na- 
tionals. These provisions are not reciprocal, that is to say, they bind 
Germany alone, and the Allied and Associated Powers are not re- 
quired to treat Germany as Germany is required to treat them. 

A qualification of the utmost importance, however, as regards 
these articles is introduced in Article 378, which provides not only 
that the provisions mentioned shall be subject to revision by the 
Council of the League of Nations at any time after five years from 
the coming into force of the present treaty, but also that after the 
five years' period no Allied or Associated Power can claim the benefit 
of any of the stipulations of these Articles, "in which reciprocity is 
not accorded in respect of such stipulations." While the period of 
five years during which reciprocity cannot be demanded may be pro- 
longed by the Council of the League of Nations, such prolongation 
would require, under Article 5, a unanimous vote of the Council, 
and there is, of course, nothing to prevent the Allied or Associated 
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Powers or any of them from extending reciprocity in the meantime 
if they so desire. 

It will thus be seen that the provisions of Articles 321 to 330 are 
of a very general importance and not only of a particular importance 
as regards Germany, for they are provisions which, in the contempla- 
tion of the Powers opposed to Germany, may well become reciprocal 
and which indeed must either disappear or become reciprocal after a 
very limited period. 

Accordingly, in every general or special convention hereafter 
framed, relating to this subject, it may be supposed that these provi- 
sions will form at least partially the basis of discussion. 

In this connection, the remark contained in the memorandum an- 
nexed to the letter of M. Clemenceau on behalf of the Allied and 
Associated Powers, addressed to the President of the German Delega- 
tion on June 16, 1919, may be quoted. 

The Covenant of the League of Nations refers specially in Article 
23 (e), to "provision to secure and maintain freedom of communica- 
tions and of transit, and equitable treatment for the commerce of all 
members of the League. In this connection the special necessities of 
the regions devastated during the war of 1914-1918 shall be borne 
in mind." This freedom of communications and equal treatment for 
all nations on the territory of Germany are exactly those laid down 
and guaranteed in Part XII of the Conditions of Peace. Until gen- 
eral conventions, which will be integral parts of the statute of the 
League of Nations, can render possible a wider application of these 
principles, it has appeared necessary to insert at once the essential 
provisions of such general conventions in the Treaty of Peace so that 
an enemy state may not, by future obstructive procedure and for 
political reasons, prevent their being put into force, and further to 
insist in advance that such general conventions shall be accepted in 
their entirety in the future. Provision is formally made for the 
extension of these provisions and for the ultimate grant of reciprocity 
in respect of all such as are capable of being made reciprocal, but 
only after five years, unless the Council of the League of Nations 
decides to prolong that period. It would not have been possible, by 
immediately granting equal treatment to Germany, to allow her to 
profit indirectly from the material devastation and the economic ruin 
for which her Government and her armies are responsible. But at 
the end of this period Germany will be able to claim on the territory 
of the Allied and Associated Powers the application of those measures 
which she to-day describes as constituting a meddling with her in- 
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ternal organization which cannot be borne, or, alternatively, she will 
herself cease to be bound thereby. 

Looking now at these provisions in some detail, they first provide 
for freedom of transit of "goods, persons, vessels, carriages, wagons 
and mails, coming from or going to the territories of any of the 
Allied and Associated Powers, whether contiguous or not. ' ' 2 

Goods in transit are exempt from customs duties and the trans- 
portation charges are to be reasonable and are not to depend in any 
way on the ownership or nationality of any means of transportation 
employed (Article 321). Somewhat similar provisions regarding 
transit to and from free zones in German ports are found in Article 
330. 

Article 322 relates to what is called "transmigration traffic" and 
is intended to do away with the advantages which were given by 
Germany before the war to German steamship lines in regard to this 
emigrant traffic. 

The remaining provisions of Section 1 (Articles 323 to 326) 
establish the rule that the commerce to the Allied and Associated 
Powers into, from, or across Germany is to be accorded the treatment 
given to German commerce. The various detailed clauses, such as 
the prohibition of ' ' any direct or indirect bounty for export or import 
by German ports or vessels, ' ' are intended to be sufficiently inclusive 
to frustrate any invasions of the general principle, the only exception 
to which is in regard to the prohibition of discrimination in matters 
of transportation "based on the frontier crossed," which is "subject 
to the special engagements contained in the present treaty." 

In this connection reference should be made to the special excep- 
tions regarding Alsace-Lorraine, Poland and Luxemburg, found in 
Articles 68 and 268, and also to the special provisions as to customs 
duties, to continue for a period of three years pursuant to Article 
269, and to the possibility of a special customs regime in German 
occupied territory provided for in Article 270. These articles appear 

2 The quotation is from the English text. The French text reads as follows : 
"... personnes, marehandises, navires, bateaux, wagons et services 
postaux en provenance ou a destination des territoires de l'une quelcunque 
des Puissances alliees et associees, limitrophes ou non." 
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in the Supplement to the last number of the Journal, pp. 184, 286- 
288. 

The stipulations of Articles 264 to 267 are also of importance in 
connection with the general clauses mentioned, as they relate to 
importation, exportation and transit in general. These likewise ap- 
pear in the Supplement for July, 1919, pp. 285, 286. 

According to the general principles mentioned, the subject of 
navigation is treated in Article 327. The nationals, vessels and 
property of the Allied and Associated Powers are to be given the 
same treatment as that given by Germany to German nationals, Ger- 
man vessels, and German property. The general phraseology is sup- 
plemented by particular mention of facilities, charges and restrictions 
of various kinds. 

Articles 328 to 330 relate to free zones in German ports. It may 
fairly be said that these provisions are, in general, such as are recog- 
nized as applicable to such a system. Special provision is made, 
however, that the free zones existing on August 1, 1914, shall be main- 
tained, and that aside from the charges necessary for covering ex- 
penses of upkeep, etc., no other charge may be levied on goods, except 
a statistical duty of one-tenth of one per cent ad valorem. The pro- 
visions of Article 327 regarding the treatment of vessels, are, of course, 
applicable to their treatment in ports containing free zones, and it is 
out of abundant precaution specifically provided that these condi- 
tions of equality are applicable therein. 

In considering this subject, reference should be made to Articles 
363 and 364, which provide that in the ports of Hamburg and Stettin 
there shall be leased for ninety-nine years to the Czecho-Slovak State 
areas to be used for the transit of goods to and from Czecho-Slovakia, 
and that these areas are to be placed under the general regime of 
free zones, to which allusion has just been made. Such clauses are, 
of course, novel and in a very practical way give to the Czecho-Slovak 
State access to the sea. "While imposing upon Germany an inter- 
national servitude in the nature of a lease for ninety-nine years, it 
can hardly be doubted that the provisions will be of benefit to Ger- 
many herself, as they will necessarily develop her own trade. Nor 
can any of these conditions be imposed which would continue un- 
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changed for such a long length of time, as the conditions of the lease, 
which are to be fixed by a commission of three members on which both 
Germany and Czecho-Slovakia are represented, are similarly subject 
to revision every ten years. 

In connection with these last-mentioned articles which are in- 
tended to protect the interests of Czecho-Slovakia, Article 273, per- 
mitting the issuance of certificates and documents to vessels of new 
states, "whether they have a seacoast or not," is of much interest, 
and as this article is not within the part of the treaty particularly 
under consideration, it is quoted in full: 

In the case of vessels of the Allied or Associated Powers, all 
classes of certificates or documents relating to the vessel, which were 
recognized as valid by Germany before the war, or which may here- 
after be recognized as valid by the principal maritime states, shall 
be recognized by Germany as valid and as equivalent to the corre- 
sponding certificates issued to German vessels. 

A similar recognition shall be accorded to the certificates and 
documents issued to their vessels by the governments of new states, 
whether they have a sea-coast or not, provided that such certificates 
and documents shall be issued in conformity with the general practice 
observed in the principal maritime states. 

The High Contracting Parties agree to recognize the flag flown 
by the vessels of an Allied or Associated Power having no sea-coast 
which are registered at some one specified place situated in its terri- 
tory ; such place shall serve as the port of registry of such vessels. 

While the provisions giving rights to Czecho-Slovakia in the ports 
of Hamburg and Stettin have been called novel, the convention be- 
tween Greece and Serbia of May 10, 1914, and the four protocols 
thereto of the same date, relating to transit by Salonica may well be 
regarded as foreshadowing provisions for access to the sea of an 
inland state. It may particularly be noticed that this convention, the 
workings and advantages of which were explained to the Commission 
on Ports, Waterways and Railways by the learned Mr. Coromilas 
(the Greek representative), very early in the proceedings of the 
Commission, was by its terms to continue for fifty years. 

In view of the existence of Austria, Hungary and Czecho-Slovakia, 
all of which are land-locked states, the convention mentioned may 
now be regarded as of more than local interest and importance, and 
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a translation thereof is printed in the Supplement to this issue 
(p. 441). 

The principles and rules of international law applicable to inter- 
national rivers have been the subject of discussion from an early 
period, particularly during the last century and a half. The river 
systems of Europe and the canal systems which complete or connect 
them are of an importance in the commercial life of European coun- 
tries and of their peoples which can hardly be underestimated. The 
principle of freedom of international rivers has been contended for 
at least since 1792, but it may justly be said that that principle was 
never fully recognized until the adoption of the Treaty of Peace with 
Germany. The basic principle of what must now be regarded as the 
public law of Europe in this regard is declared in Article 332 of the 
treaty, the first paragraph of which reads as follows : 

On the waterways declared to be international in the preceding 
article, the nationals, property and flags of all Powers shall be treated 
on a footing of perfect equality, no distinction being made to the 
detriment of the nationals, property or flag of any Power between 
them and the nationals, property or flag of the riparian state itself 
or of the most favored nation. 

Side by side with this declaration of principle may well be placed 
the declaration of the French Provisional Executive Council in its 
decree of September 20, 1792, which has thus waited one hundred and 
twenty-seven years for complete realization of its ideal of freedom, 
now extended to all states, riparian and non-riparian. 

Que le cours des fleuves est la propriete commune et inalienable de 
toutes les contrees arros^es par leurs eaux; qu'une nation ne saurait 
sans injustice pretendre au droit d'occuper exclusivement le canal 
d'une rivi&re et d'empecher que les peuples voisins qui bordent les 
rivages superieurs, ne jouissent du meme advantage; qu'un tel droit 
est un reste des servitudes feodales ou du moins un monopole odieux 
qui n'a pu etre etabli que par la force, ni consenti que par l'impuis- 
sance, qu'il est consequemment revocable dans tous les moments et 
malgre" toutes les conventions, parce que la nature ne reconnait pas 
plus de peuples que d'individus privilegies et que les droits de 
l'hommes sont a jamais imprescriptibles. 

It should be here stated, however, that the provisions of Article 
332 are specifically within the terms of Article 378, permitting re- 
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vision by the Council of the League of Nations at any time after 
five years, or such extended period as may be fixed, and providing 
further that after this period the benefit of the provisions can only 
be claimed by a state which extends reciprocity in that regard. 

By the general clauses of Chapter 3, Section 2 (Articles 331 to 
339) four rivers are declared to be international — namely: 

The Elbe (Labe), from its confluence with the Vltava 

(Moldau), and the Vltava (Moldau) from Prague; 
the Oder (Odra) from its confluence with the Oppa; 
the Niemen (Russtrom-Memel-Niemen) from Grodno; 
the Danube from Ulm; 

and this international status is extended to "all navigable parts of 
these river systems which naturally provide more than one state 
with access to the sea, with or without transshipment from one vessel 
to another; together with lateral canals and channels constructed 
either to duplicate or to improve naturally navigable sections of the 
specified river systems or to connect two naturally navigable sections 
of the same river." 

Under the last quoted general terms the upper navigable part of 
a river may not be international, although its lower courses are ; for 
the upper navigable portion, if and so far as it is wholly within one 
state, provides that state only with access to the sea. 

The general regulations applicable to these rivers may be summed 
up as follows: 

(1) Charges (if not precluded by an existing connection) which 
may vary on different sections of the river, are limited to those suffi- 
cient to maintain an improvement to the river or to meet expenditures 
in the interest of navigation. 

(2) Charges are to be collected so that detailed examinations of 
cargoes are to be unnecessary. 

(3) Customs and consumption duties are not affected. 

(4) The general provisions regarding transit, above alluded to 
and contained in Articles 321 to 326, are applicable. 

(5) Special provisions regarding transit are provided both in the 
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case when the two banks of the rivers are within the same state and 
in the case when the river forms a frontier. 

(6) Each riparian state must remove any obstacle or danger to 
navigation and insure the maintenance of proper conditions of navi- 
gation, and for failure to fulfil this duty complaint may be made 
to a tribunal which the League of Nations shall institute. 

Special notice should be given to Article 337 regarding the con- 
struction of works which might impede navigation. So far as dangers 
to navigation are concerned, the interests of all are alike, or sub- 
stantially alike, but in the case of works to be constructed, the interests 
of the constructing state may conflict with the interests of other 
riparian states, or of non-riparian states. The same tribunal, to be 
instituted by the League of Nations, is given jurisdiction in all such 
matters, but it is provided that appeal to the tribunal mentioned does 
not require the suspension of such works, and, further, that allow- 
ance shall be made for national interests, including specifically irri- 
gation, water-power, and fisheries. These national interests, indeed, 
are to be given priority when such priority receives the consent of 
all the riparian states or of the states represented on the International 
Commission, if such commission exists. 

It is to be pointed out that later articles provide for international 
commissions for the four river systems mentioned, except the Niemen. 
As to this river system, the International Commission is to be con- 
stituted upon the request of any riparian state. 

The treaty contemplates a general convention to supersede the 
stipulations of the Treaty of Peace, applicable not only to the four 
river systems mentioned, but to others which that general convention 
may recognize as international. The purpose of the Treaty of Peace 
primarily, of course, was necessary to impose terms upon Germany, 
and it is obvious that a general convention relating to international 
rivers would cover a subject in which neutral states would be deeply 
interested. For this reason the preparation of such a convention was 
not attempted at the Conference of Paris, although it is not to be 
doubted that the provisions of the Treaty of Peace will be adopted 
in substance in any general convention hereafter drawn up, as they 
embody advanced and enlightened principles of equality. The treaty 
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provides that while this general convention is to be drawn up by the 
principal Allied and Associated Powers, it must have the approval of 
the League of Nations; the approval of Germany, which would be 
essential, is assured in advance. 

Article 339, the final Article of the general clauses comprising 
Chapter 3 of Section 2, requires the cession by Germany of a portion 
of the tugs and vessels registered in the ports of the four river systems 
mentioned and of the appurtenant material. For this cession Ger- 
many is to receive credit on account of the sums due from her, and 
the details of vessels and material ceded and of the amounts of credit 
therefor are to be determined by arbitrators nominated by the United 
States. Equitable principles are laid down for determining the 
quantity of vessels to be given up by Germany. 

It will perhaps be generally agreed that such provisions are an 
essential part of the Treaty of Peace. It would be a vain thing to 
declare these river systems international and at the same time not to 
provide the riparian states with the means of using them. True, 
these means might be constructed, but the necessity of now restoring 
the economic life of Europe renders any such delay impossible. Eiver 
traffic under the commercial control, not of one riparian state but of 
all, must commence at once. The necessity of this could be doubted 
by no one who had seen even in a limited degree the extent of the 
breakdown of the transport system of Europe caused by the war. 

As has been mentioned, international commissions are set up for 
the Elbe and the Oder comprising representatives of riparian and in 
each case of four non-riparian states. The representation of the 
non-riparian states is intended to protect the general interest of 
navigation. The well-known precedent is the European Commission 
of the Danube, the traffic on which in the past has been largely carried 
on under the flags of non-riparian states. 

The two international commissions provided for the Elbe and the 
Oder are to draw up projects for the revision of existing agreements 
and regulations, subject to the general convention above mentioned, 
if it exists, or otherwise in conformity with the general clauses of the 
Treaty of Peace. In the meantime and subject, however, to the gen- 
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eral provisions of the Treaty of Peace, existing agreements and regu- 
lations are continued in force. 

The special clauses regarding the Danube are provisional and 
not detailed in their nature. The powers of the European Commis- 
sion of the Danube are reestablished, but that Commission is at present 
to consist of representatives only of Great Britain, France, Italy and 
Roumania. The European Commission is to receive an indemnity 
from Germany for damages inflicted during the war. The provi- 
sional administration of the remainder of the Danube is to be under- 
taken by another international commission, including both the 
riparian and non-riparian states. 

The permanent regime for the Danube is to be laid down by a 
conference named by the Allied and Associated Powers to meet within 
one year 3 of the coming into force of the treaty, and this regime is 
accepted in advance by Germany, although permission is given for 
her representatives to be present at the conference. 

Provision is made for the application of the general regime of 
equality to a deep draft Rhine-Danube canal, if one should be con- 
structed hereafter. It is well known that this project has been dis- 
cussed for years past, and is undoubtedly a possibility of the future, 
although in view of the financial situation, its construction, within 
any reasonable period of time, may well be doubted. 

Perhaps the only one of the clauses regarding the Danube which 
is not provisional in its nature is that which assures to the three 
states of Czecho-Slovakia, the Serbs, Croats and Slovenes, and Rou- 
mania, the right to construct works along their frontiers of the river, 
subject to the approval of the International Commission, by granting 
them facilities on the opposite bank and also on the part of the bed 
which is outside their territory. It will be seen that a very similar 
provision in more elaborate form is granted to France in regard to 
the Rhine. 

In connection with the Rhine, a legal question of great interest 
and of some difficulty at once arises. The navigation of the Rhine 
at present is governed by the Convention of Mannheim of October 

s There is an understanding among the interested Powers that the Conference 
will meet within three months of the coming into force of the treaty. 
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26, 1868 (and the agreements supplementary thereto), the parties 
to which were France, Prussia, Holland, Bavaria, the Grand Duchy 
of Baden and the Grand Duchy of Hesse. Holland could not be a 
signatory to the Treaty of Peace and yet was bound to Germany by 
the provisions of the Treaty of Mannheim. Any modification of the 
Treaty of Mannheim could, in the Treaty of Peace, be assented to only 
by Germany and not by Holland. It thus became obvious that while 
the assent of Holland must be subsequent to the Treaty of Peace, 
there must be a present assent of Germany to that future assent of 
Holland. 

This arrangement is embodied in Article 354, the opening article 
of Chapter 3, Section 2, of which contains the clauses relating to the 
Ehine and the Moselle (Articles 354 to 362). By that article the 
Convention of Mannheim is continued subject to the conditions of the 
Treaty of Peace. Certain modifications, hereafter mentioned, are at 
once to be made in the Convention of Mannheim, which furthermore 
is to be revised within six months of the coming into force of the 
treaty. This revision is to be drawn up by the Central Commission 
set up for the Ehine and is to be approved by the Powers represented 
on that Commission, and Germany agrees in advance to adhere thereto. 
The legal difficulty regarding Holland is met by the provision that the 
Allied and Associated Powers will come to an understanding with 
Holland on the matter, and by the further clause giving Germany's 
accession in advance to that understanding. 

A difficulty of a different nature arose in connection with the 
interest of Switzerland in the Bhine. Switzerland, as has been men- 
tioned, was not a party to the Convention of Mannheim, and, of 
course, was not a party to the Treaty of Peace, having been a neutral. 
The interests of Switzerland being claimed, but not defined by any 
existing treaty, it was thought wise that her representatives should 
be heard, and the mention of Switzerland in the clauses relating to 
the Bhine is a result of that hearing. 

The modifications as to the Convention of Mannheim are of two 
classes : 

(1) Certain detailed provisions mentioned in Article 356 are 
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modified in favor of free navigation, both of vessels and goods of all 
nations. 

(2) The Central Commission for the Ehine is enlarged and recon- 
stituted (Article 355), with nineteen members, of whom there will be 
appointed by France, 5 (including the president of the Commission) ; 
German riparian States, 4 ; Holland, 2 ; Switzerland, 2 ; Great Britain, 
2 ; Italy, 2 ; Belgium, 2 ; and the headquarters of the Commission are 
to be at Strasburg. 

As by the cession of Alsace-Lorraine, France once more becomes 
a riparian state on the Rhine, Article 357 provides for the cession 
to France by Germany of a portion of the German vessels and 
tugs, the amount of the cession and the credit therefor to be deter- 
mined by an arbitrator appointed by the United States. Allusion 
may again be made to the necessity of such a provision in order to 
protect the interests of France and in particular those of Alsace- 
Lorraine. There is likewise prescribed a cession by Germany of a 
portion of her dock and warehouse interests at Rotterdam in order 
to provide terminal facilities for the French Rhine navigation. 

The cession of these vessels and interests at Rotterdam is in the 
general interest, having the purpose of at once giving to the trans- 
portation system of Europe the opportunity of full and equal use; 
such cession is indeed analogous to the delivery of rolling stock in con- 
nection with the transfer of the territory within which a railway is 
located. 

Special rights, chiefly for irrigation and power purposes, are 
given to France on the Rhine so far as her frontier extends along 
the river, subject to payment by France to Germany of the value of 
half the power produced and also payment for any real interests 
acquired on the right bank of the Rhine, and subject further to the 
prior right of navigability. These privileges were granted to the 
French largely because of the technical conditions surrounding the 
production of power on the Rhine at the present time and its possi- 
bilities in the future. It is impossible in this discussion to enter into 
those conditions in detail. It should be added that Article 358 also 
grants to Switzerland similar rights on her frontier, subject to the 
approval of the Central Commission on the Rhine. 
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Articles 359 and 360 may be regarded as supplementary to Article 
358. They provide that, subject to the preceding clauses, all works 
in the bed of the Rhine, or on either bank along the Franco-German 
frontier, require the approval of the Central Commission. France 
may denounce or may be substituted for Alsace-Lorraine in agree- 
ments between Alsace-Lorraine and the Grand Duchy of Baden, and 
further, France shall have the right of having carried out such works 
as the Central Commission may regard as necessary for the naviga- 
bility of the Rhine above Mannheim. 

For some time past a project has been discussed of a canal between 
the Rhine and the Meuse. No agreement was ever reached in the 
matter between Belgium and Germany, chiefly because of a difference 
of view as to the point at which the canal should reach the Rhine. 
Provision is made in Article 361 that this canal may be built within 
twenty-five years at the option of Belgium, subject to the approval 
of the Central Commission on the Rhine, to which Commission is 
granted the power of determining the division of the cost of the 
initial construction. The canal, if built, is to be placed under the 
regime of the Central Commission. 

It is the belief of the writer that this provision, is a matter of 
protection to Belgium against traffic discrimination of various kinds, 
and that it is highly improbable that the result of the Article will be 
the digging of the canal. 

German consent to the possible extension of the jurisdiction of 
the Central Rhine Commission to other parts of the Rhine system, 
both river and canal, is accorded in Article 362, subject to the further 
consent, when necessary, of Luxemburg and of Switzerland. 

The foregoing discussion of the clauses regarding international 
rivers has necessarily been of a somewhat summary character. Care- 
ful and detailed study of these clauses will hereafter be required, in 
relation not only to the execution of the treaty itself, but also to the 
drafting of new conventions and to the international law of the 
future. The discussion here may well close by citing the admirable 
statement of the importance and purpose of these clauses, contained 
in the above-mentioned letter of Monsieur Clemenceau of June 16, 
1919. 
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Arising out of the territorial settlement are the proposals in re- 
gard to international control of rivers. It is clearly in accord with 
the agreed basis of the peace and the established public law of Europe 
that inland states should have secure access to the sea along navigable 
rivers flowing through their territory. The Allied and Associated 
Powers believe that the arrangements which they propose are vital 
to the free life of the new inland states that are being established 
and that they are no derogation from the rights of the other riparian 
states. If viewed according to the discredited doctrine that every 
state is engaged in a desperate struggle for ascendancy over its 
neighbors, no doubt such an arrangement may be an impediment to 
the artificial strangling of a rival. But if it be the ideal that nations 
are to cooperate in the ways of commerce and peace, it is natural and 
right. The provisions for the presence of representatives of non- 
riparian states on these river commissions is security that the general 
interest will be considered. 

Section III (Articles 365 to 375) is entitled "Railways." Certain 
articles — namely, Article 365 and Article 367 to Article 369 — contain 
provisions which make applicable to German railways the principles 
of equality heretofore discussed in connection with transit and with 
navigation. Similarly these Articles are within the stipulations of 
Article 378 as to the period within which they shall remain in force 
without reciprocity and without revision by the Council of the League 
of Nations. 

Article 366 revives the Berne Railway Convention of October 14, 
1890, and subsequent agreements supplementary thereto, and in addi- 
tion contemplates a new convention regarding railway transportation 
to be concluded within five years, to which convention Germany will 
be bound. The necessity of these clauses is apparent when it is re- 
membered that the Berne Convention was by its terms to expire 
December 31, 1919. 

Article 370, regarding rolling stock in general and railway brakes 
in particular, is not in terms made temporary, but it is nevertheless 
subject to Article 377 which permits the League of Nations to recom- 
mend the revision of all Articles relating to a permanent administra- 
tive regime. 

The subject of rolling stock to be delivered in connection with 
railway systems in territory ceded by Germany is dealt with in Article 
371. Commissions of experts on which Germany is be to represented 
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are to fix the proportion in certain cases. These same commissions, 
by Article 372, are, in the event of dispute, to fix the conditions of 
working in cases when, owing to frontier changes, "a railway con- 
nection between two parts of the same country crosses another coun- 
try, or a branch line from one country has its terminus in another. ' ' 
A special provision in favor of Czecho-Slovakia is found in Article 
373. 

Within a period of five years from the coming into force of the 
present treaty the Czecho-Slovak State may require the construction 
of a railway line in German territory between the stations of 
Schlauney and Nachod. The cost of construction shall be borne by 
the Czecho-Slovak State. 

The two towns mentioned, Nachod in Czecho-Slovakia, and 
Schlauney (or Schlanei) in Germany, are about two and one-quarter 
miles distant from each other in a direct line. The chief purpose of 
the proposed rail connection is to facilitate the transport of coal from 
upper Silesia. The road to be built would probably be less than a 
mile in length, as the existing lines are at one point only about half 
a mile apart. 

At the time of the construction of the St. Gothard Railway, Ger- 
many, by agreement with the Italian and Swiss Governments, made 
a contribution of twenty million francs toward its cost, pursuant to 
the Convention of October 13, 1909. The denunciation of this con- 
vention, after agreement between Switzerland and Italy on the sub- 
ject, is contemplated by Article 374, and as such denunciation will 
probably involve the payment to Germany of a comparatively large 
sum, it is provided that any dispute as to the conditions shall be 
determined by an arbitrator designated by the United States. 

The temporary provisions of Article 375 regarding transport, 
relate solely to the execution of the treaty and to the restoration of 
normal conditions. 

It has been seen that Part XII of the treaty relates to subjects of 
a very technical nature, perhaps the most technical of any dealt with 
in the Treaty of Peace. In view of this, disputes regarding the 
meaning and effect of the clauses are almost certain to arise and 
provision for the determination of these disputes is essential. As 
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has already been seen, the decision of arbitrators in particular in- 
stances is laid down, but, in addition to this, Article 376 in general 
terms requires all disputes as to the interpretation and application 
of the preceding articles of Part XII to be settled as the League of 
Nations shall provide. 

Article 379 is in part foreshadowed by previous clauses (e.g., 
Articles 338, 366), but emphasizes the thought that a general regime 
in international matters is contemplated, not a regime enforced upon 
Germany as the result of victory, but a regime to which all states, 
allies, enemies and neutrals shall be parties on an equal footing. 
General conventions regarding transit, waterways, ports and rail- 
ways are to be concluded within five years "by the Allied and Asso- 
ciated Powers with the approval of the League of Nations," and to 
these conventions Germany will adhere. 

The final articles of Part XII (380 to 386) relate to the Kiel 
Canal. This canal remains wholly within German territory and is 
left subject to German control. Built originally chiefly for military 
reasons, the regulations here considered for the Kiel Canal relate 
principally to commerce. The principle is again one of entire equality 
in regard to "all nations at peace with Germany. ' ' A Power at war 
with Germany will thus have no rights under the treaty, and if Ger- 
many is a neutral, vessels of war of the belligerents are on an equal 
footing by Article 380, subject of course to the rules of neutrality 
laid down by international law, some of which are codified in Conven- 
tion XIII of The Hague of 1907. 

There is no prohibition or regulation of the fortification of the 
canal. 

The regulations regarding the use of the Kiel Canal are in prin- 
ciple based upon those generally provided for international rivers 
as to matters of equality, charges, transit and navigation. 

A tribunal is to be instituted by the League of Nations to decide 
questions of the violation or interpretation of the articles relating to 
the canal, but a local authority is to be established at Kiel by Germany 
to deal with disputes in the first instance. 

Popular interest is not ordinarily concerned with the general 
problems covered in the Treaty of Peace by the Ports, Waterways 
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and Railways clauses. The solution of these problems is, nevertheless, 
very important in the economic life of peoples, and it may well be 
that the future will point to these clauses as having contributed very 
materially to the maintenance of the peace of Europe. It may be too 
much to say that a beginning has been made toward the cooperative 
organization of Europe's communication and transportation system 
on a continental basis. During the discussions of the Commission, 
however, it was not infrequent to hear a comparison drawn between 
the Europe of the future and the United States of to-day, in the 
arrangement of interstate commerce. Some steps at least have been 
taken looking toward the creation in Europe of a kind of cooperation 
between various European states similar to that which we have 
achieved in the United States as the result of the interstate commerce 
clause of the United States Constitution. 

David Hunter Miller. 



